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J   U   D   G   M   E   N   T 

  The case is against the accused Sri Babu Ram Praja was 

committed to this Court for trial by the Judicial Magistrate, 1st class, 

Tezpur on 24-10-2011. 

 

The Prosecution case. 

1. The prosecution case against the accused is that within seven 

years of marriage he used to physically harass his wife Lakhi Praja, 

who was the mother of his three children and on the day of occurrence 

he poured kerosene oil upon her and set her ablaze.  

2. The victim sustained 60% burnt injuries and subsequently she 

had succumbed to her injuries in the hospital.  

3.   The ejahar in this case was lodged by Sri Mohan Rautia, the 

younger brother of the victim. 

4.      During the period of investigation, an empty plastic container 

and a blue colour “mekhala”( worn by woman in Assam  on the lower 

part of the body) with burn marks in its corner were seized by the 

police.    

5.   It is also alleged that the Investigating Officer had recorded the 

dying declaration of the victim woman wherein the victim has 

implicated the present accused as the perpetrator of the offence. 

   

Points for determination. 

 

6.      The points for determination in this trial are –  

   1) Whether the accused had committed murder of his 

wife for want of dowry, and 



3 

   2) Whether the accused had committed murder by 

causing the death of his wife.  

 

Decision and reasons thereof 

7.     In this trial, the defence case is that on the day of occurrence 

while the deceased was cooking food at home in an earthen wood fired 

stove, she accidentally sustained burnt injuries while the accused was 

not present in the house. After getting the information, the accused 

rushed home and tried to extinguish the fire and in this way, he 

sustained some injuries on his hands. The defence side pleaded that 

the villagers suspected the accused to have caused death of his wife 

and they became agitated over the matter and in order to escape of 

public ire, the accused ran away from the place of occurrence.   

8. In order to prove the offences against the accused the 

investigating officer had cited eight witnesses, out of which three are 

official witnesses. The non official witnesses are Mohan Rautia, the 

informant, Suklal Routia, Durga Charan Tanti (died before being 

examined), Jayram Munda and Bishnu Tanti (also died before being 

examined).  

9. The official witnesses are Dr. Rituraj Chaliha, ASI of Police 

Angad Rajbongshi and SI Rabindra kr. Sarkar. Apart from these 

witnesses, the prosecution side examined one Executive Magistrate 

named Mridul Kumar Das, who conducted inquest upon the dead body 

of the deceased and a Doctor named Bidyut Kr. Borah who was serving 

in Baptist Christian Hospital, Mission Chariali, Tezpur and treated the 

deceased during her life time at the said hospital. The prosecution side 

also examined other two witness named Bimal Chandra Deka who was 



4 

the Officer-in-Charge of Dhekiajuli Police Station on the day of 

occurrence and Ram Rautia, the father of the victim.  

10. The accused also examined his son Ajay Praja as defence 

witness.  

11.  Now, I shall take up the evidence of non official witnesses.  

12.     The informant Mohan Routia, being the younger brother of the 

deceased, has stated that his house is near the house of the deceased 

and on the day of occurrence, he heard the shrieks of his elder sister 

and on hearing that he rushed to her house. He had seen his elder 

sister in the court-yard of her house and saw that his elder sister had 

sustained serious burnt injuries. Mohan Routia immediately called a 

vehicle and took her to Dhekiajuli hospital. From there she was again 

taken to Tezpur Baptist Mission Hospital. Mohan Routia has also stated 

that at that time his sister was capable of talking and she allegedly told 

police that the accused had caused burnt injuries to her. The witness 

quoted his elder sister as saying to police that she was tied to a chair 

and then the accused put kerosene oil upon her and set her on fire.  

13.   Mohan Routia has stated that the ejahar which he had filed in 

this case was actually written by someone else on his instruction. The 

witness also identified the “Mekhela” (Material Ext. A) having a burnt 

corner to be that of his elder sister.  

14.  The second witness is Suklal Routia. He is also a neighbor of 

the deceased. He has stated that on the day of occurrence he was at 

home and the next morning he had heard about the said occurrence. 

He immediately went to the house of the deceased and found her in a 

very serious condition, though she was capable of talking. Suklal 

Routia has stated that when he had arrived at the house of the 
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deceased, police personnel were already present there. Suklal Routia 

has also stated that the deceased woman told him that the accused 

poured kerosene oil upon her and set her on fire.  

15.    Suklal Routia has stated that the deceased was taken to Tezpur 

Civil Hospital and the Doctor informed them that the percentage of 

injury was about 70% and there was no chance of her survival and 

advised for immediate shifting to GMCH, for advance treatment. 

Accordingly, the deceased was taken to GMCH, Guwahati on the 

following day of the day of the incident. Suklal Routia has stated that 

he accompanied the victim to Tezpur Civil Hospital. 

16.   The third witness is Jayram Munda. On the day of occurrence he 

was a student of class VII and he resided near the house of the 

accused. He has stated before the prosecution counsel that on the next 

morning of the day of the occurrence, the villagers were searching for 

a vehicle to take the deceased to the hospital. Jayram Munda has 

stated that he did not know how the occurrence took place. 

17.  The fourth unofficial witness is Ram Routia. He is the father of 

the deceased. He has stated that about seven years prior to the 

occurrence he had given his daughter Lakhi Praja in marriage to the 

accused. He has stated that his daughter became the mother of three 

children. Ram Routia has stated that the accused often suspected his 

wife of having relationship with other male persons and on that count 

he often used to beat her. According to Ram Routia he had seen the 

accused beating his daughter. According to this witness, on the day of 

occurrence, he was at home and had heard the shrieks of his 

daughter. Ram Routia immediately arrived at the house of his daughter 

and saw that his daughter was badly burnt and her clothes were also 
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burnt. Ram Routia has stated that immediately his daughter was taken 

to Baptist Mission Hospital, Tezpur and thereafter she was taken to 

GMCH, Guwahati where she died.  

18.     At this stage, I shall take up the evidence of lone defence 

witness. He is the son of the accused as well as the deceased. On the 

day when he appeared in this Court he was 15 years old. He has stated 

that on the day of occurrence his mother was cooking dinner in an 

earthen stove and his father was not at home. Ajay Praja has stated 

that he heard that his mother was shouting for help as she caught fire. 

According to Ajay Praja he became scared and ran out of home. Ajay 

Praja has stated that he went to the Baptist Mission Hospital. Ajay 

Praja has clearly stated that his mother did not call him as she was in a 

critical condition.  

19. Before taking up the evidence of the official witnesses, I shall 

take up the cross-examination portion of evidence of these unofficial 

witnesses.  

20. Mohan Routia has stated before the learned state defence 

counsel that his elder sister was at the court yard of her house and at 

that time she had already sustained severe burn injuries. Mohan Routia 

has admitted that the children of his elder sister were at home at that 

time. Mohan Routia has further stated before the defence counsel that 

he frequently visited his sister at the hospital and was waiting for her 

to talk to him. Mohan Routia has also stated before the defence 

counsel that the face and body of his elder sister were burnt.  

21.    The witness Suklal Routia has stated before the defence counsel 

that he visited the house of the deceased on the next day of 

occurrence. He denied the suggestion that the deceased was already 
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shifted to the hospital on the previous night. He also denied the 

suggestion that he had given a false statement before the court by 

stating that on the next morning of the day of occurrence he found the 

deceased in a serious condition at her house.  

22.    The witness Jayram Munda also admitted before the learned 

defence counsel that the victim lady was shifted to the hospital at night 

of the day of occurrence.  

23. The witness Ram Routia has stated before the defence counsel 

that his house is situated at a distance of 150/200 meters away from 

the house of the deceased. Ram Routia, the father of the victim, has 

stated before the defence counsel that till he death of his daughter, he 

had good relationship with the accused. He also stated that his 

daughter or he himself never filed any case against the accused for 

any allegation. Ram Routia has also stated before the defence counsel 

that police visited him at the hospital and he did not talk to anyone 

except him. Lastly, Ram Routia has stated that he did not know how 

his daughter caught fire.  

24.    On scrupulous perusal of the evidence of these witnesses, I 

have found that though the witness Mohan Routia has stated that the 

victim woman was taken to the hospital immediately after the 

occurrence, the witness Suklal Routia has stated that he met the 

deceased in a serious condition at her house on the next morning of 

the day of occurrence.  The witness Jayram Munda though claimed 

that on next morning of the day of occurrence the villagers were 

searching for a vehicle to take the deceased to the hospital, but before 

the defence counsel he has stated that the victim was already shifted 

to the hospital on the previous night.  
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25. The father of the victim woman before the learned defence 

counsel has stated that the victim was shifted to Tezpur Civil hospital 

on the day of occurrence and on the next day she was shifted to 

Baptist Mission Hospital.  

26.     Thus, it is clear on the face of the record that there are serious 

discrepancies in the evidence of Suklal Routia. His evidence failed to 

inspire confidence because it is apparent that he tried to improve the 

prosecution case by stating that he met the deceased in a critical 

condition at her home in the morning of the next day of the 

occurrence. Furthermore, the witness Mohan Rautia has never stated 

in his evidence that his elder sister was burnt by the accused, though 

he was the first to arrive at the place of occurrence immediately after 

the occurrence and took the victim to hospital. 

27.  Now, I am of the considered opinion that the statement of 

Suklal Routia to the effect that when he had arrived at the house of 

the deceased in the morning of the next day of the day of occurence, 

police personnel were already present there and the deceased woman 

told him that the accused poured kerosene oil upon her and set her on 

fire, remained not proved.  

28.  Now, I shall take up the matter pertaining to the dying 

declaration. The witness Mohan Routia has stated that while at the 

Baptist Mission hospital police came there and accordingly quoted his 

elder sister as saying to police that she was tied to a chair and then 

the accused put kerosene oil upon her and set her on fire.  

  The dying declaration in the instant case is the statement 

recorded by the Investigating officer u/s 161 of the Cr.P.C on 8-5-08.  
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29.    It is proved by the I.O. as Ext. 5(1). In the said dying 

declaration, the deceased had stated before the I.O. that on the day of 

occurrence at about 8 p.m. the accused allegedly beat her and 

thereafter poured kerosene oil upon her and set her ablaze. The 

defence counsel Mr. Singh Sethi has pointed out that the relevant 

portion of the dying declaration is nothing but a copy paste of the 

ejahar. Mr. Singh Sethi has submitted that the statement of the victim 

woman which is shown to have been recorded u/s 161 of the Cr.P.C. is 

a manufactured piece of document. The learned defence counsel has 

submitted that the medical evidence in this case shows that the 

deceased had about 60% burn injuries and this fact has been 

supported by witness Dr. Rituraj Chaliha who conducted post mortem 

examination upon the dead body of the deceased and Dr. Bidyut Kr. 

Borah, who treated the deceased at the Baptist Christian Mission 

Hospital at Tezpur.  

30. Dr. Bidyut Kumar Borah has stated that the deceased was 

admitted in the said hospital on 06-05-2008 with burn injuries which 

she had sustained on 05-05-2008. This Doctor has stated in his 

evidence that the victim had 60 to 70% burn injuries and the said 

injuries were dangerous to life. Dr. Borah has stated that on 08-05-

2008 the deceased was in conscious and in a position to speak and on 

that day police came to that hospital.  

31.    During cross-examination, the Doctor Borah has stated that he 

did not remember if he had recorded any statement given by the 

deceased.  

32.  Now, I shall take up the evidence of the I.O. Rabindra Kumar 

Sarkar. He has stated that on 08-05-2008 he had visited the Baptist 
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Mission Hospital, Tezpur and had recorded the dying declaration of the 

deceased.  

33. During cross-examination, the I.O. Mr. Sarkar has stated before 

the defence counsel that he had recorded the statement of the victim 

lady on 08-05-2008 at about 11.30 a.m. and at about 11.45 a.m. he 

had recorded the statement of Ram Routia at the Baptist Mission 

Hospital. Mr. Sarkar has further stated that when he had recorded the 

Ext. 5(1), Ram Routia, the father of the victim, as well as the mother 

of the victim were present with him. 

34.  The ld counsel Mr. Sethi has pointed to the evidence of Ram 

Rautia, the father of the victim and has submitted that police visited 

him at the hospital and police did not talk to anyone except him.  Ram 

Routia has also stated that he did not know how his daughter caught 

fire. Referring to the evidence the I/O Mr. Sarkar, who stated in 

evidence that he had recorded the Ext. 5(1) in presence of Ram 

Routia, the father of the victim, as well as the mother of the victim, Mr. 

Sethi has strenuously submitted that the evidence of the investigating 

officer is not acceptable, because his evidence has not been 

corroborated by Ram Routia. 

35. In this case, the mother of the victim lady has not been cited as 

a witness nor she has been examined as a witness. At this stage of the 

case, I have decided not to pursue matter because for this case the 

accused has already spent eight years in judicial custody.  

36.   The witness Ram Routia has clearly stated in his evidence that on 

one occasion police came to the hospital and the Police officer never 

talked to anyone except him. He also clearly stated that he did not 

know how his daughter caught fire.  
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37. Dying declaration is based on the maxim “Nemo moriturus 

praesumitur mentire” i.e. a man will not meet his maker with a lie in 

his mouth. That is why it is believed that a person before death would 

not tell a lie. But this rule is not sacrosanct. The settled position on this 

issue is that a dying-declaration not being a deposition in Court, 

neither made on oath nor in the presence of the accused and therefore 

not tested by cross-examination is yet admissible in evidence as an 

exception to the general rule against the admissibility of hearsay 

evidence. The admissibility is founded on the principle of necessity. 

The weak points of a dying declaration serve to put the court on its 

guard while testing its reliability and impose on the court an obligation 

to closely scrutinise all the relevant attendant circumstances. The law 

further stipulates that one of the important tests of the reliability of the 

dying declaration is a finding arrived at by the Court as to satisfaction 

that the deceased was in a fit state of mind and was capable of making 

a statement at the point of time when the dying declaration purports to 

have been made and/or recorded. The statement may be brief or 

longish. It is not the length of the statement but the fit state of mind 

of the victim to narrate the facts of occurrence which has relevance. If 

the court finds that the capacity of the maker of the statement to 

narrate the facts was impaired or the court entertains grave doubts 

whether the deceased was in a fit physical and mental state to make 

the statement the court may in the absence of corroborate evidence 

lending assurance to the contents of the declaration refuse to act on it 

( see Smt. Laxmi vs Om Parkash & Ors reported in 2001 Cr.L.J 

3302). 
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38. In Muralidhar alias Gidda and another v. State of 

Karnataka (reported in AIR 2014 SC 2200), the police officer 

recorded the statement of the injured victim and he died later. So it 

became the dying declaration. During trial, the eye witnesses turned 

hostile and trial court acquitted the accuseds. The High Court has 

convicted the appellants on the basis of dying declaration alone, as in 

its view the dying declaration is credible and genuine. Allowing the 

appeal the Hon,ble Supreme Court has held--- 

  

The sanctity is attached to a dying declaration because it comes from 

the mouth of a dying person. If the dying declaration is recorded not 

directly from the actual words of the maker but as dictated by 

somebody else, in our opinion, this by itself creates a lot of suspicion 

about credibility of such statement and the prosecution has to clear the 

same to the satisfaction of the court. 

 

With the aforesaid observation, the Apex court agreed with the trial 

court by stating that the trial court rightly gave the accused the benefit 

of doubt. 

39.  After considering the prosecution evidence as well as defence 

evidence in the instant case, I find that the dying declaration available 

in the case records does not deserve to be accepted in its face value, 

because the I.O. Mr. Sarkar has tendered doubtful evidence by stating 

that Ram Routia and the mother of the victim were present when he 

recorded the statement of the victim lady and Ram Routia has not 

supported that fact. The mother of the victim has not been examined. 

https://indiankanoon.org/doc/29606517/
https://indiankanoon.org/doc/29606517/
https://indiankanoon.org/doc/29606517/
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Furthermore, as pointed out by the defence counsel Mr.Sethi, the 

dying declaration seems to be a copy paste of the written ejahar.    

40.     In this case there is no dispute that there were no eye witnesses 

to the occurrence and the case stood upon the so called dying 

declaration. The material Exhibit “Mekhela” which was reportedly worn 

by the victim at the time of occurrence has only a small burn mark on 

its lower side corner and the entire “Mekhela” is intact without having 

any burn marks. There is also no dispute in this case that the victim 

sustained 60 to 70 % burn injuries over her entire body but the seized 

“Mekhela” that reportedly was worn by the victim at the time of 

occurrence, does not support that fact.  

41.     Another circumstance brought against the accused, as pointed 

out by the prosecution is that he had absconded after the occurrence. 

Learned Public Prosecutor has submitted that the accused pleaded alibi 

by stating that at the time of occurrence he had gone to the nearby 

market. On this issue, I do not want to have an elaborate discussion 

because, the prosecution evidence of this case have failed to inspire 

confidence to the effect that the accused had burnt his wife. As 

pointed out by the defence side, the father of the victim lady has 

stated in his evidence that till the said occurrence, no any complaint 

was ever made by his daughter that the accused used to beat her. So, 

the evidence of the witness Mohan Rautia to the effect that the victim 

was often beaten by the accused prior to the occurrence has not been 

corroborated. Moreover absconding per se does not prove an offence 

against an accused. 

42.  Another fact that deserves to be mentioned here is that the date 

of marriage of the deceased and the accused has not been proved in 
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this case for drawal of the statutory presumption under section 113B of 

the Indian Evidence Act. In Kali Ram -vrs.- State of H.P. ( AIR 1973 

SC 2773), it is held----  

"There are certain cases in which statutory presumptions arise 

regarding the guilt of the accused, but the burden even in those cases 

is upon the prosecution to prove the existence of facts which have to 

be present before the presumption can be drawn. Once those facts are 

shown by the prosecution to exist, the court can raise the statutory 

presumption and it would, in such an event, be for the accused to 

rebut the presumption. The onus even in such cases upon the accused 

is not as heavy as is normally upon the prosecution to prove the guilt 

of accused. If some material is brought on the record consistent with 

the innocence of the accused, which may reasonably be true, even 

though it is not positively proved to be true, the accused would be 

entitled to acquittal."  

43. At this stage I could not restrain myself from holding that inspite 

of absence of allegation of demand of dowry, the ld First Track Court, 

where this case was earlier pending, framed the charge under section 

304 B of the Indian Penal Code. 

44. Reverting to the case in hand, the defence witness Ajay Praja 

has stated that her mother was cooking food at the time of occurrence 

and at that time his mother came out of the house and was screaming 

because, she had sustained burn injuries. This piece of evidence 

remained unassailed because the prosecution side did not challenge 

this fact.   

45. Under the aforesaid circumstance of the case, I find that the 

defence case that the deceased died after she had accidently sustained 
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burn injuries while cooking in an earthen wood fired stove has been 

nicely probabilised. Thus, I find myself foreclosed against all options 

but to hold that the prosecution side has failed to prove the offences 

against the accused Babu Ram Praja beyond all reasonable doubt.      

O  R   D  E   R. 

46. In the result, the accused Babu Ram Praja is found not guilty 

and he is acquitted from this case after being given the benefit of 

doubt. The accused is detained in judicial custody, so he be set at 

liberty forthwith.  

47. A copy of this judgment may be referred to the District Legal 

Services Authority for payment of compensation to the children of the 

deceased. Another copy of this judgment be forwarded to the Deputy 

Commissioner, Sonitpur, under the provision of section 365 Cr.P.C.  

    Given  under  my  hand  and  seal  of  this  Court  on  this  20th 

May, 2016.  

  

 

                                                           (P.J. Saikia) 
                                     Sessions Judge, 

                                    Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 
       (P.J. Saikia) 

                  Sessions Judge, 
                                               Sonitpur, Tezpur.                                                              

                                   

Typed by me.     

(R. Hazarika) 
Steno. 
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  A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Sri Mohan Routia, informant 

  P.W.2  -  Sri Suklal Routia, 

  P.W. 3 -  Sri Jayram Munda,  

  P.W. 4 -  Dr. Rituraj Chaliha,M.O., 

  P.W. 5 -  Sri Rabindra Kr. Sarkar, I.O.  

  P.W. 6 -  Sri Angad Rajbongshi, 

P.W. 7 -  Sri Mridul Kr. Das, Executive Magistrate, 

P.W. 8 -   Sri Ram Routia, 

P.W. 9-  Dr. Bidyut Kr. Borah, 

P.W. 10-   Sri Bimal Ch. Deka, SI of Police.  

Defence  witnesses       -               

        D.W 1   Sri Ajay Praja.   

Prosecution  Exhibit 

  Ext.1   - Ejahar, 

  Ext.2   - seizruelist.  

  Ext.3  - Post mortem report.  

  Ext.4   - sketch map 

  Ext.5  - Case diary 

  Ext.6  - Inquest report. 

  Ext.7  - deadbody challan 

  Ext.8  - Forwarding letter to Mission hospital 

Ext.9  - GD Entry. 

Ext.10 - Charge sheet. 
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Defence  Exhibits          -           

 

        NIL                                                                 

 

Material  Exhibits    

Material Ext. A(1)  - Container. 

Material Ext. A(2)  - Wearing materials.    

 

 

 

 

                                                              ( P.J. Saikia ) 
                                                             Sessions Judge , 
                                                            Sonitpur, Tezpur.                         

    

 


